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Secretary :
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www.mayerbrownrowe.com

Adrian L. Steel, Jr.
Direct Tel (202) 263-3237
Direct Fax (202) 263-5237
asteel@mayerbrownrowe.com
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Re:  Finance Docket No. 34890, PYCO Industries, Inc.— Feeder ?// 7 Lf Y
Line Application — Lines of South Plains Switching, Ltd. Co. q (,/ /
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Finance Docket No. 34922, Keokuk Junction Railway Co. —
Feeder Line Application — Lines of South Plains Switching,

Ltd. Co.

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and ten (10) copies
of BNSF Railway Company’s Petition for Leave to Intervene.

I would appreciate it if you would date-stamp the enclosed extra copy and return it to the
messenger for our files. Please let me know if you have any questions. Thank you for your

assistance.
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cc: Thomas F. McFarland, Esq.

Charles H. Montange, Esq.
Gary McLaren, Esq.

John D. Heffner, Esq.
William C. Sippel, Esq.
William A. Mullins, Esq.
Andrew Goldstein, Esq.
James L. Gorsuch, Esq.
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Adrian L. Steel, Jr.
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Finance Docket No. 34890

PYCO INDUSTRIES, INC.
— FEEDER LINE APPLICATION —
LINES OF SOUTH PLAINS SWITCHING, LTD. CO.

Finance Docket No. 34922

KEOKUK JUNCTION RAILWAY CO.
— FEEDER LINE APPLICATION —
LINES OF SOUTH PLAINS SWITCHING, LTD. CO.

o

PETITION OF BNSF RAILWAY COMPANY
FOR LEAVE TO INTERVENE

Pursuant to 49 C.F.R. § 1112.4, BNSF Railway Compaﬁy (“BNSF”) hereby moves the
Board for leave to intervene in tﬁese procegdings and in support of its petition states as follows:

1. | Intervention by BNSF will not unduly disrupt the procedural schedule in these
proceedings inasmuch as the parties’ remaining filings are not due to be filed until September 18,
2006, and continuing until at least October 18, 2006, pursuant to Board’s August 1»8, 2006
Decision herein. Nor will ENSF’S intervention unduly broaden the issues raised in the
proceedings. As explaiﬁed‘ ﬁﬂher below, BNSF séeks to ihtervene -for the limitéd purposes of
ensﬁring (i) that BNSF’s ability to operate at Lubbock, TX efficiently and without undue
. interference is preserved; and (ii) that the ﬁght of first refusal granted to BNSF in its 1999 sale

agreement with South Plains Switching, Ltd. Co. (“SAW?) is preserved.



2. BNSF’s interest in the proceedings arises out of its May 3, 1999 “Agreement for
Sale of Certéin Assegs, Rights aﬁd Obligations of The Burlington Northern and Santa Fe Railway
Company to South Plains Switching, Ltd., Company” (1999 Agreement”) (attached hereto)
pursuant to‘ which BNSF sold c¢rtain» rail lines and associated trackage at Lubbock to SAW.
Under the 1999 Agreement, BNSF interchanged traffic with SAW at BNSF’s Lubbock Yard, and
SAW in turn served local Lubbock shippers. Now, under the Board’s interim alternative sewice
ordér issued in PYCO Industries, Inc.—Alterﬁqtive Rail Service—South Plains Switcking, Lid. Co.ﬁ,
F.D. No. 34802 (served June 21, 2006), BNSF interchanges traffic with SAW and West Texas &
. Lubbock Railway Company, Inc. (“WTL”) at BNSF’s Lubbock Yard. While BNSF has worked |
with SAW and WTL to seek to maintain efficient operations during the interim period of
alternative rail service,' BNSF needs to ensure that it.can operate at Lubbock efficiently and
without undue interference.
In addition, the 1999 Agreement provided in Section 7 (b) that “[a]ny subsequent
~ agreement by Buyer [SAW] to sell all or any portion of the Rail Line (except'to an affiliate of
Buyer) must contain the effective right for Seller [BNSF] to purchase the Rail Line”. The 1999
‘ Agreement further provided BNSF with the right to review any sale of the trackagé for sixty (60)
days from the receipt of an exécuted sales agreement, and BNSF was vested during that period

with the right to purchase the property “on the same, or substantially similar, basis” as set forth

! Under the parties’ current arrangement, BNSF delivers incoming traffic destined to shippers on
SAW’s lines to WTL at BNSF’s Lubbock Yard. WTL then moves the traffic to SAW’s yard,
where the traffic which SAW is to deliver is given to SAW. WTL then delivers PYCO’s traffic
to its facility. In contrast, outgoing traffic is delivered from the customers’ facilities to the BNSF
yard directly by both SAW and WTL. Both SAW and WTL must utilize portions of BNSF’s
mainline in making their deliveries of outgoing traffic, and the increased use of the mainline has
at times interfered with BNSF’s operations.



in the executed sales agreement for a “purchase price equal to the average of the highest three
bids” received by SAW. See Section 7(b) of the 1999 Agreement. The right of first refusal was
an integral part of ﬁNSF’s agreement io sell its lines at_Lubbock to SAW since BNSF needed to
ensure that, ovér the long run, it is able to provide efficient and effective rail frei ght service to |
customers at Lubbock.

3. BNSF takes no position on the feeder line applications filed by PYCO and the
Keokuk Junction Railway Company (“KJRY™) and neither supports nor objects to either such
applicatior'n. However, if the Board determines that either or both of the applications should be
abproved, approval should be conditioned on BNSF being able to operate at Lubbock efficiently
and withoﬁt undue interference. This can be achiev.ed by the relevant parties entering into an
operating protoéol to achieve that result, with the Board resolving any disputed issues that the
parties cannot resolve. Appro§a1 shc;uld also be conditioned on BNSF being able to exercise the
right of first refusal granted to it in the 1999 Agreement.

4. It is BNSF’s understanding that PYCO and KJ RY do not object to BNSF’s
request that the Board require the feeder line applicant which eventually purchases SAW’s lines
to enter into an operating protocol that would prevent undue interference with BNSF’s
operations at Lubbock. ‘BNSF further understands that PYCO and KJRY do not object to .
BNSF’s request that BNSF’s right of first refusal apply to_ aﬁy sale of the lines by the successful
feeder line applicant back to SAW (pursuant to 49 U.S.C. § 10907(h)) or to another entity.
Finally, BNSF understands that PYCO has no -objection to the application of BNSF’s right of
first refusal to the sale of the lines from SAW to either successful feeder line applicant pufsuant
’ to thesenproceedings. However, in its August 4, 2006 Competing Feeder Line Application,

KJRY expressed objection to the application of the right of first refusal to such a sale. KJRY



argued that the application of the right to that transaction would be “improper as it would negate
the processes sef forth in Section 10907.” KJRY Competing Feeder Line Application at 28.
KJRY does not provide any support for its position in this regard, an(i it is clear that KJRY’s
position is incorrect.

When SAW purchased the lines from BNSF in 1999, it purchased them subject to the
express right of first refusal granted by the agreement to BNSF. It - may well be that BNSF will
choose not to exercise its right of first refusal. Nonetheless, the Board’s order approving é feeder
line applica'éion does not, in and of itself, constitute a conveyance of the subject lines. Instead,
the Bpard’s approval decision orders the line owner to sell the lines fo one of the applicants
found to be qualified at the acquisiti'on cost as determined by the Board. See 49 U.S.C.

§ 10907(b)(1) (“the Board shall require the rail carrier owning the railroad line to sell such line

to such financially responsible person” (em;ﬁhasis added)). The transaction is between the
incumbent and the chosen applicant. It is undertaken I:;ursuant to a sale agreement negotiated by
those two parties. For example, in Indiana Hi-Rail Corporation — Feeder Line Acquisition —
Convrail Line Between Beesons and Connersvillé, IN, 366 ICC 42 (1981), the Interstate
Commerce Commission (“ICC” or “Commission”) found that both of the competing feeder line
applicants (Indiana Hi-Rail Corporation and Indiana and Ohio Railroad Company) demonstrated
that they qualified as financially responsible parties. As established precedent provides, the
Commission did not, however, select between the two applicants but instead ordered that Conrail
“negotiate with either one of [the] parties for the sale of the line” and that “[t]he buyer should
inform us if a formal contract for sale is entered.” Id. at 50.

Further, the incumbent (here SAW) is bound in its sale of the lines by whatever terms and

conditions apply to its ownership of the lines as may arise under the contractual documents by



which it ori ginaliy acquired lownership. There is no need for the Board (and, in fact, it lacks
_jurisdiction) to override BNSF’s contractually bargained-for right of first refusal. This principle
is confirmed By the ICC’s decision in Milford-Bennington Railroad Company, Inc. — Feeder A
Line Acquisition — Boston and Maine Corporation Hillsbo‘rough Branch, F.D. No. 31701 (1991
[CC LEXIS 250) at *9-*10, where the Commissién héld that encumbrances on a liﬁe involved in
a feeder line application do not constitute a bar to t_he application, that the encumbrances remain
in effect subject to the parties’ contractual agreements, and that the granting of an application
only authorizes the applicant to acquire the owner’s interest in a line, Whatever that interest may
be.

‘Moreover, thé preservation of BNSF’S right will not interfere with or detract ﬁom the
purpose of the feeder line provisions of Section 10907 to enable shippers who are receiving
inadequate service to receive alternative service from a different carrier. See Caddo Antoine &
Little Missouri R. Co. V. United States, 95 F. 3d 740, 745-46 (8th Cir. 1996). In addition, both
" PYCO and KJRY are fully aware of (and have been for some time) the existence of BNSF’s
right of first refusal, and neither can justifiably claim to be prejudiced by that right when they

proceeded to file and prosecute their feeder line applications with knowledge of the right.

2 Indeed, the balance of KIRY’s feeder line application with respect to all of SAW’s lines is not
due until at least September 27, 2006, under the Board’s procedural schedule, and it has a full
opportunity to determine whether or not it wants to proceed with its application in light of the
applicability of BNSF’s right of first refusal.



Accordingly, BNSF requests that the Board grant its petition for leave to intervene, that it
be permitted to participate fully in these proceedings as its interests may appear, and that the
Board exercise its conditioning power to ensure that BNSF’s operations at Lubbock are not

disadvantaged or adversely impacted and that its right of first refusal under its contract with

SAW is prese:rved.3
Respectfully submitted,

oo d Ol ()
Richard E. Weicher Adrian L. Steel, Jr.
Michael E. Roper ' » Mayer, Brown, Rowe & Maw LLP
BNSF Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006-1101
Fort Worth, TX 76131 (202) 263-3237

(817) 352-2353

Attorneys for BNSF Railway Company

Dated: August 31, 2006

3 With respect to the right of refusal, BNSF does not believe that a Board condition s, as a legal
matter, required in order for it to exercise that right which arises under the 1999 Agreement and
which stands independent of these proceedings. Nonetheless, in light of KJRY’s expressed
opposition to BNSF’s position on the applicability of the right to a feeder line sale, the Board’s
confirmation, via condition or otherwise, that the right is applicable is appropriate.



CERTIFICATE OF SERVICE
I hereby certify that on this 31st day of August 2006, a true and correct copy of the
foregoing Petition of BNSF '/Réilway Company for Leave to Intervene was served by overnight
delivery on the following:

Thomas F. McFarland, Esq.
Thomas F. McFarland, P.C.

208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Charles H. Montange, Esq. ' ;
426 N.W. 162™ Street -
Seattle, WA 98177

Gary McLaren, Esq.
Phillips & McLaren
3305 66™ Street., Suite 1A
Lubbock, TX 79413

John D. Heffner, Esq.

John D. Heffner, PLLC

1920 N Street, N.W., Suite 800
Washington, DC 20036

William Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive Ste 920
~ Chicago, IL 60606-2875

William A. Mullins, Esq.

Baker & Miller PLLC

2401 Pennsylvania Avenue, N.W.
Suite 300 '
Washington, DC 20037

oy

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
Suite 600

2175 K Street, NW

Washington, DC 20037



James L. Gorsuch, Esq.
James L. Gorsuch P.C.
4412 74" Street, Suite B-102
Lubbock, TX 79424 '
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AGREEMENT FOR SALE OF CERTA]N ASSETS RIGHTS AND OBLIGATIONS o
. OF THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY‘
T ¢ TO SOUTH PLAINS SWITCHING, LTD. -COMPANY
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- AGREEMENTFOR . T
..+ . -, SALE OF CERTAIN ASSETS, RIGHTS - ~
S " AND OBLIGATIONS: -

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

. ; TO .
soum PLA]ZNS SWITCHING, LTD. COMPANY

Thxs Agreement is entered mto as of the third day of May, 1999 between THE -

- -BURLIN GTONNORTHERNAND SANT AFE RAILWAY COMPANY aDelaware corpt)rauon _
' (heremaﬁer refercnced as "Seller"), and SOU'I'H PLAINS SWITCI—HN G, LTD. COMPANY a
’l‘exas lumtecl lrablhty company (heremafter referenced as "Buyer") |
WHEREAS Seller desires to sell and convey to Buyer on the terms and condmons set' |

'forth in thxs Agreement Seller s mterest m a raxl line-of Seller s in the vrcrmty of Lubbock, g

e . Texas in Seller s Old BN Yard and-formerBN andﬂzf SF—tIacks generally south of the OId BN . - L

Yard at Lubboclc, Texas, the rail freight mmsportauon busmess which Seller conducts on t]us rail |
: line, and certam other nghts, oblrganons and assets as specrﬁed n thrs Agreement and K
| | WHEREAS Buyer desxres to purchase pursuant to the terms and condmons set forth n
g | thls Agreement, Seller’ s mterest ina rml Yine of- Seller s m the vicinity. of Lubbock, Texas mg,
’ Seller s Old BN Yard and former BN and ATSF tracks generally south of. the Ol BN Yard at
- Lubbock, Texas, the il freight tansportation’bisiness which Seller conducts on this-rail line,
:  and certam other assets, nglllts and oblrgatxons as specified in this Agreement.
o “Now THEREFORE, Buyer and Seller agree as follows:
1. I')escrigtion. of Business Sold. . | |
@ - Sel]er shall convey to-Buyer on the date of Closing, sul)ject to the terms and
i ’::‘E{I_I:; * conditions set forth in this Agreement and the tenns,-eonditions_, reservations and exceotious set

14
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'.pxpehnes or ﬁber opues commumcatxon ltnes facxhtxes and appurtenances, m, under, across along

forth in the qutclaun Deed conveymg thls property, all of Seller S mterest m the rail lme

'Seller shall funnsb Buyer a complete legal descnptton of Ratl Llne, and Seller shall use’its best

eﬂ'orts to furmsh such descnptton o or pnor to the date of Closmg Tlns conveyance is

oo segrnents of Seller in the vrctmty of Lubbock, Texas shown on the map pnnt and list attached .

'hereto as Exhiblt A, except that Seller s tracks 9200 and 9205 shall be xneluded in the

expressly subJeet to Seller s retamed mterests as spee:ﬁed in detail in the thclaxm Deed, for

(l) -an exclustve, permanent easement for constructlon, mamtenance and operatron of one or roore

< -

e ._.s.-...a_-_.. = e o o = e

pxpelme rights; a.nd C)) Seller s contmued access by rarl to tracks 0340 and 9298 at no cost to

- Seller, and téacks 9200 and 9205 at no cost to Seller for the ﬁrst ﬁve years following the date
of Closmg and at the rate of 51 ,000 per year commcncmg the sixth yw followmg the date of

Closmg (and thereaﬁer unttl sueh time as Seller nottﬁes Buyer in wnung that Seller no longer

desires 10 use said tracks), such nghts to be sub_)ect to dxspatchmg control and direction of Buyer

, and through all or any port]on of the Rall Lme (2) mmeral nghts and related permanent access -

. easements (3) water rights- and related pexmanent access, constructton, mmntenance and water )

o
=

) Seller shall convey to Buyer, on the date of Closmg, the rarl freight transportatxon

- business which Seller conducts on the Rai] Line, subject to the terms and condmons' set forth in

this Agreement, in the Quitclaim Deed, or in an}‘ agreement Ssighed by Seller to Buyer in

accordance with the terms of this. Agreement.

(7 54

. conveyance, as well ; as the metal depot and eonttguous real estate near r the Old BN Yard. The s

u‘above rail line segments together wtth related rail comdor propcrty mtere@ S'eller-s o



. (o) Seller shall cohvey o Bu’yér on the date of c'r;,sm-g,-'b; s Bill'of Sale' identical in
| .forrn o the_Bill of Sale set fort.h as Exlubxt C attached hereto, all of Seller’s interest in all rall
i ties, spxkes, ne plates, rall anchors bndges culverts sxgnallmg eqmpment, and other suppomng
i strucmres, ballast, track matenals and supplres and the netal depot At or near the Old BN Yard
(excludmg any vehicles, mamtenance equrpment on wheels radios, ‘and computer equrpment) that, )
" on the date of the’ Closmg, are not‘rmprovemen&s ‘thal consumte the Raxl Lme but which’ then X
' are present on the real property compnsmg the Rarl Lme This conveyance sha.ll be sub_)ect to

e the terms ‘and conditions set forth in tlus Agreement, mcludmg those set forth in Exlnbrt D and

'the terms and condmons set forth i m any agreement assgned by Seller to Buyer in, aecordance

wnh the terms of this Agreement. :

(d) Incrdent to the conveyance of the Rail Lme, effecnve as’ of ‘the date of the Closmg,

' | Buyer shall have the nght to 0perate over Seller s tracks in Seller s 1 Lower Yard at Lubbock

_...,..l. --~.. [

Texas and over Seller s maxnlme between- track 9298 and Seller 3 Lower Yard at Lubbock, : o
"Texas all as desngnated by Seller s operatmg personnel (whrch rail’ lme segmems shall be o
: referenced eollecuvely herem as "Interchange Access ane") af no charge to Buyer for the sole :

x purpose of mten:hangmg rail trafﬁc and eqmpment between Buyer and Seller at Seller s. Lowerl o
' Lubbock Yard. Bityer shall operate its trains over the Interchange Acms Lme sub)ect to Seller s |
_ drspatchmg drrecuorrs Buyer agrees to keep the Interchange Access Lme clear at all tunes .
except when actually swm_:lung cars between Buyer. and Seller. - In drspatehmg the-Interehange
_ ‘Access Line, Seller shall accord trains of Buyer equal priority with trains of Seller. Nothing '

berein shall preclude Seller frorn abandomng any portron of the Interchange Access Lme if -

-\.6

) condmons otherwxse warrant. .

(e) Seller shall assign to Buyer on the date of- Closxng subject to all terms and conclmons |
set forth in this Agreement, or in any agreement assigned by Seller to Buyer in accordance wuh

3 : -
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. hy tlle terms of this eAgreerrrent, all aseignable 'rlghts and 'obligations of Seller to the extent tl{at tlley - o
- are related o the Raxl Lrne and are set forth i any-agreement identified in, Exhrbrt D, which is
. . attached hereto Buyer on the date of Closmg shall accept the assrgnment of- all such nghts and
o obhganons as of the date of Closmg, in aecordanee thh therr terms and the terms of thls :
) ' Agreement Seller shall reserve all’ ng,hts set forth in any agreement rdenuf ed in Exhibit D to
- the: extent those nghts are related to° 6ne of more other rail lines or property of Seller If any n
.. _: .contract is related to the Rail’ Lrne and madvertently is oot rdennﬁed in Exh.tbrt D, itis the mtent
'lof Seller and Buyer that such contract ber deemed to have been assxgned by Seller to Buyer 1n

whule or in part.as appropnate, ffeetxve the date of Clostng Seller promptly shall provide to

. Buyer a copy of any such contract rmmedrately upon locating it. Buyer shall make no clarm

: .agamst Seller ansmg ‘out of any far]ure to- obtam a consent to assrgnment from any party to- an

o agreernent assigned by Seller to Buyer in whole or in. part. It is the mtent of both Seller and

: Buyer t_hat.all assrgnrnents of nghts and Qbhganons _re]ated to the Rall Lrne shall be' effective on
the 'date of Closlng, whether or. not any i:or‘-r.s.ents.‘to- euch assiérmt;xlts 't_hen ha:ve.been,obtalned. L
- 2. Consideration for the §ale. - | |
(a) In consideration for Seller 5 sale of its mterest in the Rail Line, and conveyanee of the

'. other nghts, interests and obhganons descnbed m Paragraph 1 of thrs Agreement, Buyer agrees
1o all of the followmg | .

{'1) - To accept all transferred real and personal property "AS IS WHERE IS” and -
_ “with all faults", except for the specific representations and warranties set forth in
this Agreement.-

i
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o ": O "l'd pay’ on the ‘dat'e of erbsing‘a purchase ;&n‘ée of 'l'l;:N. DOLLARS {516-.06){{;;:_
- -Seller's asscts rights and ‘obligatio'ns to be conveyed to Buyeras set. férth herein. '
L (3. ,'ATO ma1ntam the Rail Lme at a level adequate for the requrred rail servrce |
. (4) , _To pay in addmon 1o the purchase pnce all costs of Closmg (except Seller s cost"
| - of preparanon of documents to be dehvered at Closmg) Thls 1nc1udes but is oot
' " limited to, any escr'ow ‘and service ees, real estate trans'fer taxes recordmg fees“
' and sales taxes. assomated w1th tlus Agreement or- any of the conveyances .
‘ governed by this Agreement.
® - Buyer shall obtam the wntten consent: of Seller, which .consent shall rrot be
- 'unreasonably wrthheld or delayed pnor to- entenng into any agreement with any- other party or
'~ issuing any hcense or perrmt to any other party wlnch would allow such other party any nght ;

-to cross or aceess any portton of the Rail Line t6 serve any customer located along the Rarl Lme

(é) Without Seller 5 pnor written ‘consent, whtch consent shall not be unreasonably
' - vnthheld, (1) Buyer shall not seek authonty from the Surface Transportatron Board or any other.. .
;govemmental agency havmg junsdtctmn, to abandon or dlscontmue ratl service over the Raxl . .
:Lme and (2) Buyer shall- not remove any track from the le Line except in connectron wnth the_ .
.‘ repaJr or- replacement of the track, unless a) in the case of horse track: there bas been ncap .V
- movement of revenue freight over the track for .a period of three years, or.(xi) in the case of lead -
track there has been no movement of* revenue frerght over.the track for a penod of five years
3.  Governmental Apgroval

(@) Promptly following executron of tlus Agreement, Buyer, at its sole expense. shall

prepare and ﬁle such docurnents as may be requxred to secure appmval or -exemption from

18
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' approval of this transactron by the Surface Transportatron Board of the United States Department - |
- of Transportanon ("STB ') as. appropnate Buyer shall make all reasonable efforts to obram this _‘
' “approval or exemptron m ume for thrs transacuon to close on or before May 31, 1999. Buyer :

- '.-'.shall perrmt Seller to revrew pnor 10 filing a]l documents proposed by Buyer to be filed wrth the

R 'STB or any court, to secure legal approval or exemptron of this transacuon '

- 5. Regresentatrons and Wananug.

(a) Seller hercby represents and warrants to Buyer and Buyer s successors and assrgnees

' .the folIowmg facts as. of 1he date of this Agreement and as of the daté of Closmg

LI

EE ay Seller 1s a corporaUQn ‘duly. orgamzed, vahdly exrstmg, and in good standmg under

t.he laws of the State of Delaware,

(2) : _Seller ha.s the corporate power and authonty 1o enter into’ thrs Agreement and

- -earry out.its obhganons under thrs Agreemem,

' (3)' ' The execunon, delrvery and performance of thn Agreemem have been duly
‘ 'authonzed and. approved by all necessary corporate actrons of’ Seller ano no
-ﬁu'ther corporate proceedmgs of Seller are required to complete the transactrons

covered by this Agreement

@) ~ Al of Seller s obligations set. forth in this Agreement constitute legal, valid and_‘-:"
: bmdmg obllgaﬁom of Seller which are enforceable against Seller in accordance
wrth their termas, except: to -ihe_ extent enforcement may be llmited by bankruptcy, )

insolvency or reorganization law;

19
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®.

'.There is no provision.in the -Cer.tiﬁcate of Incorporation or By-Laws of _Seller

S

.o

tranmctzons covered by thrs Agreement

. The negouattons related to thls Agreement have been haqdled by Seller on its own

i behalf wuhout mtervention of any agent ot other person, so that no party has a

' &valld claxm on tlns basw for any finder s fee, brokerage comrmssmn, or other

. sumlar paymem m connecnon wrth any of the transacnons mcluded in this
_Agreernem, |

: o

of Texas, and appropnate local governments or pohtxcal subdwrsxons in Texas all-

: :: '.tax retum3 and repons reqmred to be ﬁled Seller etther has paid i m full or is

3-

agreeable o paymg in: ful] as ﬁnally determmed, all taxes mterest, penalttes

'assessments or deﬁcxencxes whtch are duc for the penod up to the date of Closmg,

- and Scller has made all wrthholdmgs of tax wh1ch are requu-ed to be made under

all appheable regulations of the United States, ‘thié State of Texas, ‘and 'local

govemments in Texas;

To Seller s lmowledge, there is no pending or threatened lmgatlon or arbxtratxon

"pmceedmg, or admxmstrauve proceedmg or mvesttgatton, agamst or aﬁ'ectmg the

properties or assets compnsmg the Rail -Line, or Seller’s nghts to’ conduct ratl

frcxght uansportatxon operatlons over the: le Line as Seller conducts those

-\.b

' ‘_tvhich. nrohibits the eic’ecution 'of - thi's Agreemeht ‘or. consummation of the

. -Seller has duly ﬁled wnh the appropnate agencles of the United States, the State .

’ ‘d\n’- :

opcrauons on the date of thts Agreement, the result of which forseeably would .



SR B ."11.1atenally adversely aﬁ”cct Buyer s abxhty to- cond\'xct fail frcxght transpo;'tatlon 3
- } -':operatxoas.over the Rall Lme on thc day followmg the date of Closmg,
_‘.(9)‘ ‘ | Seller has received no wntten nou::e of any pendmg cml cnmmal, or
. ,adrmmstranvc ;acuons \'wth re3pcct to any hazardous or toxic substancc .on or -
) P adJacent to thc le Lme (As used herem, wnttcn nouce“ shall mean wrmen
. ;notme delwercd to enther Seller’ s ‘Assxstant Vice Pres1dent-Envuonmcntal and
" Hazardous Materjals, or Sellcr s Du'ector Envuonmental Remedxahon and Specxal

a g Pro_;ccts -whq" art: the pcople desxgnated by Scller to recqwc noucc of such

- maners), .

.

N (10) The pbnycal condition of. the —le Lme will be suﬁicxent to enable Buycr to

",'conduct rail fmght t-ansportatxon operauons over' the Rmi Lme on the day

, followxng the date of Closmg, and

(1) No represcmanon- or wan-amy- by- Scllér Jn this Agreement conthix_is any untrue
.staterﬁent :~6f a uiaterial fact .Dor” omits any mateﬁdl‘ fact that is hecessary to
preveut that represemauon or ‘warranty from bemg matenally nusleadmg

(b) Buyer hcreby rcpresents and warrants to Seller, and Seller’s SuCeessors and assxgnew -
ﬂ
- " the followmg facts as of the date of this Agreemcnt and as of the date of Closmg, exeept where i

3 spccxﬁcally noted to be as of the date of Closmg only

(1) Buyer isa corporatxon duly orgamzcd vaﬁdly cxxsnng and in good standmg undcr

the laws of the State- of Texas, and by the date of Closmg will bc quahﬁed to do

busmess in the Statc of Tcxas,

s
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(2)" . . Buyer has all reqursrte authorny to purchase Buyer s propertles and Seller 5 nghts_ -

' and—propertm wluch are conveyed to Buyer ‘by tlns Agreement to enter mto thxs

I Agreement to conduct ra)l frerght transportanon busmess on the’ Rall Lme and .

HON

'_There is.no provrs:on in the 'Cemﬁcate of-Ineorpomnon or By—Laws of Buyer

to perform all of Buyer s oblrgauons under tlus Agreernem, N

The executron of ﬂus Agreement and consummanon of the transacuons whxch are

.3 part of thzs Agreement have been duly authonzed and approvcd by all necessary;
i '. company actions by Buye‘r, and lmmedxately upon executron of tlus Agreement by |
Buyer ] authonzed representatwe all. of Buyer s obhgatmns set forth in or,- B

:- referenced 1n tlns Agreement shall consntute legal vahd and bmdmg obllganons '

" of Buyer, or Buyer S. SUCCessors or assrgns whrch obhgatxons are enforceable m o

. aecordanee wrth thexr terms agamst Buyer or Buyer $ SUCCESSOTS or assrgnees

whxeh prolulms the execution of tlus Agreement or consummanon of the - -

" . transactions covered by this Agreement,

©® -

A necessary 10 enable Buyer lawfully to conduct ra11 freight transportanon operauons

~ over the le Line as a’ eornmon eamer and under one or mcre rarl frerght

: As of the date- of Closmg, Buyer shall have obtamed all legal authonty which.is.

e

transportanon contracts commencing at 12:01 am. on the day followmg Lhe date

of Closmg,

_The negouatmns related to this Agreement have been handled by Buyer onits own

' behalf thhout mtervenuon of any agent or party and in such manner as not to

grve rse to any valid claim by any party for any finder’s fee, brokerage )



o .'stated in thxs Agreement, and (iii) the sole coumderatmn for executmn of this Ag;-eement by ™

commrssmn, .or other smular payment in conuectlon w1th any of. the transaetnons
. ,’-mcluded m'tlus Agreement,
. N. Nelther Buyer nor any of Buyer’ s equlty owners or ﬁnancmg sourcé nor auy of
| . thelr panners isa Class { railroad or afﬁlxated thh a ,Class I rmlroad and
' .‘(8) | No representauon or warranty by Buyer in- t‘ms Agreement contams any untrue
. statement of-a- matenal fact, nor oxruts any matenal fact that is necessary to.
.,  prevent that representatwn or warramy from bemg matenal]y mlsleadmg
T B 1 §p_e_. ctlon and CondmonofRarl Line. - o _ ', . N

i

. (a) By sxgmng tlus Agreement, Buyer acknowledges that Buyer has mspected the Rail

S Lme meludmg all unprovements and structures on the le Lme Buyer further acknowledges

that (') except as set forth i in Parag'raphs 4(a)(8), 4(a)(9), and 4(3)(10) of thxs Agreement, no.

representanon has been made by Seller to Buyer concermng the state or condihow of the le

- Lme or the age of any unprovements oo the le Lme, (ii) Buyer has not rehed upon any
- _ sta.tement or declaratton of Seller w1th respect to, the physxcal condmon of the le Ltnc, Seller 5

-mle to the le Lme, Seller s ﬁ'etght traffic volumes to or from the Rall Lme or any other

matter, exther oral or in wnung, as'an mducement to entermg into tlus Agreement, other than as_;

\ls-.

Buyer is set forth in this Agreement.

(b) BXCEPT AS SET PORTH I.N PARAGRAPH 4(a) OF THIS AGREEMENT

| SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR. WARRANTY WHETHER

- % EXPRESS OR lMPLlED AS TO THE DESIG’N OR CONDITION OF 'I’I-IE RA.IL LINE, ITS

'MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALI'I'Y

10
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R ;,"LIAB]LITY IN TORT) WITH RESPECT TO 'I'HE DESIGN CONDITION QUALITY |

' attorney, consultant and expert witness' fees. '

SELLER OFFERS, AND BUY'ER ACCEPTS THE RAIL LINE IN "AS IS WHERE IS" AND -

RAILLINB

. '.6. L:ab:hg and Indemm}x

(a) Coogeratwn in Dcfcus Buycr and Seller agrec that followmg the date of Closmg,

ansmg out of Seller’s or Buycr 'S owrsersth or operanon of the Rail me

(b) Deﬁgtlon of Losses. In thls Agrcement the: term, "Ldsscs shall mclude all costs '

expenses, fees or habllm&s of,. or in any way related to . thc followxng (1) any vmlanon of law ..

or regulanon (ﬁ) any damage to propcrty the emmbnment or to’ namral rcsourcw (ni) any

but not be hmncd to, all costs of claims, acuvmes in responsc to enforccmcnt, damagcs

1

. ":"'_ OF THE MATERIAL OR WORKMANSHIP OF THE .RAIL'LINE OR THE CONFORMITY .
L '.op THE RAIL LINE TO IS INTENDED USES. SELLER SHALL NOT'BE LIRBLE.TO_ -

o BUYER FOR ANY INCIDENTAL OR CONSEQUENTLAL DAMAGES (IN CLUDING STRICT |

SAFETY MERCHANI'ABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF' '

: TI-IE RAIL LINE OR THE CONFORMITY OF THE RAIL LTNE TO ITS INTENDED USES '_ N

WITH ALL FAULTS" CONDITION AND SUBJECT TO ALL LIMITATIONS ON .

" SELLER'S RIGHTS, INTEREST, AND TITLE TO ’I’HE PROPERTY COMPRISING ‘rHE' .

' _ thcy w111 :.oopcrate as necessary in. defense of any- claxm, demand mvcstIgaUOn or lmganon :

Yo

N bodxly injury or death of auy person, or (xv) the breach of any contmct. "Losses” shall mcludc A

o Judgments awards, orders;’ dccrccs, paymcnts, fmcs pcnaltxcs, asscssmcnts, court costs, and’



R

f.’(c)-Gerre'ral Liability a{xid-rnde_miv}. S -;'.'_?-'

A S 0N Seller s General L1abr|i and .Ir’ldemtrz Except as provrded“fn Paragraph 6(d) T

shall mdcmmfy defend and hold harmles Buyer fully agamst all Losses, wlnch. ., ‘

of this Agreernent (ermronmental habrllty), Seller shall be responsrble for, and_' L

(1) except as lrmrted by clause (m) Just below anse out of Seller s ownerslup or -

operanon of 1he Rarl Lme o or pnor to the date of Closmg, (i) result from any ‘
' breach hy Seller of any of its representanons or warranues set forth in Paragraphs
4(a) and lD of this Agreement, or, except as covered by clause (w) jUSt below anyr:

faxlure by Seller to perform any of tts obhgatrons under this’ Agreement (m) result

- frorn clarms of third parties caused by Seller s pcrforrnanee or nonperformance'
a or, Buyer 5 nonperformance only where Buye.r had no knowledge of the ex:stence

:.'

of the duty to pcrform, under any matenal contract, lease penmt, hrense,

easement or comrmtment related to the Rail Lrne that is rot rdentrﬁed in tlnsv. .
Agreement or. on Ex.h.ibn D; or (1\;) occur dunng Sellcr s operauons on the'
- o c - Interchange Access Lme, regardless of Seller s or Buyer s neghgence or alleged
o neghgence solely to the extent that such Losses involve Seller s property or
o ernployees or ladmg ‘on Seller’s trams or where tlnrd part.les or their property‘
(other than ladmg on Buyer s or Seller s trams) are mvolved the neghgent party
shall respond in accordancc thh the lawof the apphcable Jurisdiction.
.(‘2). Byxer s General Lrabrhgz and Indemnrt_'z Except as provrded in Paragraph 6(d)

of this Agreernent (envrronmental habrhty), and funher except for Losses resulnng

frorn ope or more of Seller s representauons or warranties set forth in this

A_l2'
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o Agrecment contmmng any untme or matenally mxsleadxrmg statement of a matenal' i o
.-:fact, or mmmng any matenal fact that i is necessary to prevent the representauon
‘or warranty from bemg matenally rmsleadmg, Buyer shall be responsible fDr and -
: .sha.ll mdemmf}u defend and hold harmless Seller fully agamst, regardless of any _‘ '
’ }neghgence or aJleged neghgeuce of Seller prxor to closmg, all Losses wluch
.‘ (1) except as limited by clause (i) Just below arise out of Buyer s »ownershlp or
L operation of the Rm] Line aftet 12: 01 .am. on the day followmg lhe date of
.l -.‘Closmg, (1') result from any breach by Buyer of any of its representanons or
warrantxes set forth in Paragraph 4(b) of ttus Agreement, or any faﬂure by Buyer
( ..t perform any of 1ts obhgatmns under thls Agreement., (m) result ﬁ'om clalms of "

-~

l]nrd parhes caused by Buyers s nonperformance or reqmred performance under

8-

" any matenal contract, lease, perrmt, llcense easement or comrmtment relatmg to

: the le Lme, where that contract, lease permn, easement or commxtment elmer
s 1denuﬁed m tlns Agreemem or on Exhibxt D or Buyer has. specxﬁc lcnowledge
of it, bm men only from the tlme when Buyer acquu'ed such spemﬁc knowledge

or (xv) arise .out of, or are atu'ibutable to Buyer S acnvmw or operauons on the

. \’h ’--

; <<;Interchange Access Lme regardless of Sellcr s neghgence or alleged neghgence

e exee_pt o the extent Losse;s involve Seller s prqperty or erppl_oyeec._or .ladmg‘ on ._"

Seller’e trains, or \yhere third pa'rties of their property tmher than lading orn, .
.;B’uyer’s er Seller's trams) are involveri, in which ease-the negligent. party shal!

" respond in 2ccordance with the law of the applicable jurisdiction.

e
e
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e

(@ . “Environmiental Liability ind -i'nd-cm'niﬁ

A (1) Buy_er Accepts the Rall Lm’é‘”As Ys Where Is Buyer acknowledges thal Scller _ ' _4 o

- has pmvxded Buyer thh full access. to mspect the Raxl Lme Buyer further _

acknowledges that Seller rnakes only thase rcpresentauons and warrantxes to Buyer .

. concemmg the edustencc of my hazardous or toxxc substances on of near thc le L

. _Lme or con;phance of the Rail me wuh any statutes ordmances, rules o
regu]anons, orders or decxsnons with regard to hamrdous or toxic substanccs enor -

.,near the Rail Lme, whxch are’ cxprcssly set. forth in. ngraph 4(a)(9) of - ‘hls-", - |

"Agreement. T o .--’-:

E ‘(2)‘ . Seller’ s Envu'onmegtal Llablllf_x and Indemn;g{_ Notwuhstandmg a.ny other

':habﬁlty or mdemmf cat:on pro’vxsxon in this Agrecment, Sellcr sha.ll be responsible L

" for, and shall mdemmfy defend and hold harmless Buycr fu]ly agamst, Lossw

mcurred due to agy claxm, dcmand or hugauon concermng vxolatmn of any |

' aﬁphcablc statutc, ordmance rulc regulanon, ordcr or demslon m .any way

. conccrmng any of the followmg' (D any chexmml matcnal or substance that is

' 4_ now, or at thc time in qucstlon, 1s rcgu!atcd or governed by any lsw the .relwse
of wtnch creates any habxhty undcr any apphcable law;-or (u) any- other matenal -
| which, when rclcased, would cause significant gcqlogxqal dqmage (items d¢scn'bed |
A0 or (i) above afe référenced hereinafter 25 "Hazardots Materials™) located o
_on or near the Rail Line where such Losses: S .
(@ - - were mused by onc or more acts of Seller that oocuned on or pnor to the-

date of Closmg, and

14



. b) - .'reSLllt from any Wrineh:cléi'm ("Clziirlls“) thal is délivere_d to ;S'elle:‘v}llhirl'

{(a) . were no_l caused by one or- more a',cts"pf Seller, or-Seller’s corporate’

@ werecaused by Scller ‘and“resxm from a Claim delivercd to Seller w1thm |

_ four yeafs_follomng the. date of Closmg, and

T (c) . exceed §10, 000 00 in the aggregate in any year ‘
> ) .

uxer s Emnronmental anbxhg and lndcmmg As part ‘of the conmder,an'on for -

. ths Agreement, and noththstandmg any olher llablhty ot mdemmﬁcanon

: prcmsmn in this Agreemem, Buyer sball be responsxble for, and shall mdemmfy, |
defend and hold harm]ess Seller fully agamst, regardless of any neghgence or -
'alleged neghgence of Seller occumng prior to Closmg, Lossw mcun'ed duc to any

AT

clalm, demand or lmgatlon ‘tonceming vwlanon of any appllcable statute

'ordmancc, mle, regulatmn, orcfer or declston m any way concernmg any a

Hamdous Matenals located on or near.‘tl:e-le Lin€ whére such Losses etther_: o

' ppedeeeesoxts, regardless of when the zlct p_@*_ o'mission'. ;g_lvihg nscto the. -
claxm occurred; or | o A

M) , iege;dles; of cause, do not résﬂt_ﬁom‘a'éldltn_dcliycrcd-to Seller thhm -

E four Yt:éré;fqllevging the ~di1te,'_of_ Clos'ihg;..o'r:. -

T
-

B

i'our years of the date followmg Closmg, but only up to $10,000. 00 inthe -

aggregatc in any year.

- Buyer also shall be re5ponsxble for, and shail mdemmfy defend and hold. ..
'harmless Seller fully agamst. :egaxdless of any negligence or alleged

.neghgence of Seller, Losses mcurred due to any claim, - demand or
15
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(9

©®

Arbm'anon Assocxanon

!iﬁgaﬁoh.bbnéggﬁng‘ Qi(;'faiion of any 'appl:iqablé statuté, ordinance, mlg, | -
:.reg'{x'!aﬁonzl order 9;{ d;dsion in any way ;onceming any Haz:mjdoﬂ_s‘;.
Mat:t’;ria!s on' or nw the Ihterchan'gt;. Acceﬁs Lin:e. o the extent 'such' Loss;:s )
S arise out of, of arc attn'butab]e to Buycr s acnwnés or operanons on thcj .. .

: Tnterchange Access Lme exccpt fo the extent Losses rcsult from Scllcr 'S -

- afﬁrmanve neghgcnt acts.

Arbm'atlon of A]Iocauon of anblhg Between Buxer and Scller Any d.is.pute L

‘between Seller and Buyer as to allocatxon between them of Losses for whxch both

'L

- Seller and Buyer are rcsponsxble u.nder the terms. of thls Paragraph 6 shall be.. |

s scl‘ded by bmdmg arbxtranon in accordancc with the rules of thc Amencan‘

Buxer To Comp]x W'th Hazardous Matenals Laws. Buyer agxees to comply wnh :

all federa! stale and.local -laws, ;egu}atmns a,nd rulgs conceming -handling .and

_d1sposal of Hazardous Matenals
L:abﬂ)_tx Remedles and Obl;ganons Are Excluswe Bu)'er and Seller agrce that -

~ the rcmcdus and obhgatmns set fonh in- this Paragraph 6 sha]l be exchmve

o rcmedxes and obhganons of cacb one 10 the othcr with respect to any Losscs

rclanng to thc release or cx:stcnce of Hazardous Matenals on or near thc le B

" Line. ‘ o -

(e) Seller to Delivery Property Records to Buyer. .S'eller, shall deliver-to Euycr, on or - '.

©_soon 'following'.t‘he date of Closiﬁg, ‘oﬁginals c.u:.‘.t:opi&s of whatever records, prints,. archiya_l-

infqnn;tion, or 6Q1ér evidence Seller locates in a)r;asonable séérch'of Scliér’s rcco_rd;; which-

16
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- b'ears‘upo'n' the use of maintehiance, -or ‘title to'» the real estate couiprising the Rail Line d-l'n'ing the o
: ume the le Lme was operated by Seller as a common. carrier line of rallroad. lf at any tlme '
after Closmg, Seller locates any other docurnents wlnch bear upon the use of mamtenance or

. txtle to the real estate eompnsmg the Rall Lme Seller promptly shall provrde ongmals or coples. .

ofthosedocumentstoBuyer. B - .‘ o oo T : .

7.' Assigiment; Sellers Right ofFlrst ReﬁJsa.l o I

(a) Buyer may not assign tlus Agreement, or any nghts or obhgauous under this .

DR Agreernent, to another railroad, .or any party or mchvrdual who at the tune of the assrg;nment xs'

a.fﬁhated with or worlcmg for another rmlroad, mthout the pnor wntten consent of Seller whrcb B

-.C.onsent sha.ll not be unreasonably th-hheld. Any assrgnee, _meludmg any sucee_ssor in Alnterest,. |
. of .Buyer"s or Seller’s .rights under or. property "acquired by this Ag’reeme’nt, shallassmne in- '
wrxtmg all of Buyer s or Seller s commumg and exrstmg or thereaﬁer ansmg obhganons under -
S .':t}us Agreement, and under any then eﬂ'ecnve contract a551gned by Seller to Buyer in whole or, 4

in part, in accordance with the terms of thls Agreement, whrch obhganons are related to the

4 property or nghts mvolved in the: assxgnment.

(b) ‘Any subsequent agreement by Buyer to sell all or any portxon of the Rail Lme (except

to an afﬁhate of Buyer) must contain the’ eﬂ'eetwe nght for Seller to pmhasethe le Lme, or

portion thereof from Buyer, on the same, or substantxally snmlar ‘basis as that set forth inthe -

subsequent sale ag:reement. Buyer shall dehver to Seller a copy of the cxecuted subsequent sale -
ag:reement within seven days followmg Ats execunon Aﬁer receiving such copy, Seller and -
Buyer then shall r_;egotlate'm good_fanh for sncty days Seller’s purchase of the Raxl Line; or-

e

portion thereof, from Buyer. If Seller, at any time ouring these sixty _days; offers in writing to -,
17
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. I'BSPCCU.VC SUCCCSSOI'S or asstgnees

;condmons set forth in those agreements.

- as that set —forth in the subsequent salc agreement, and at-a purchase pnce equal to the average

of the htghest three brds recerved by Buyer,. then Buyer, wrtlnn seven days shall accept such
not app]y where Buyer wrshes to sell small segments of track or propeny compnsmg the Rarl

8 ' Obligatlons are Continuing' 3

e .':.Purt:hase from Seller the Rail Lme or poruon thereof on the same, or subStanually srmrlar basrs _'

.,.- _oﬁ’er, and wnhm tluny days thereaﬁer shall convey. such property o Seller The foregomg shall o

. Line where such sale vyould pot hmder_the overall operatmns of Buyer on the Rail Line. - .

- The: representauons warranties and obhgatxons of Buyer and Seller in tlus Agreement are"_

conttnumg and survwe - the- Clostng Terms of conunmng obllgatrons in this Agreernent are’

1

9. : Llens and Encumbrances

Seller represents warrants and. covenants that Seller has not caused or suﬁ'ered and will *

o Raxl Lme or the Interchange Access Line whrch woujd matenally adversely affect Buyer s abrhty
R0 conduct ra.rl fretght t:ransportatxon operatxons on the Rail Lme or the Interchange Access Lme-
| _on the day followmg the date of- Closmg Buyer agrees’ o take title to the Ra.rl Ltne SUb]CCl to

'all hens and encumbrances on the Riul Line, except for the- hens that would violate one or more

5 ‘of Seller’s representatrons ‘and warranties in Paragraph 4(a) or this Paragraph. The only'

E encumbrances on the Rail Lme of which Seller is aware are related to the agreements tdennﬁed

in Part I of Exhibit D; attached hereto, and may. encumber the Rail ane on the terms and '

_\&
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: sub;ect to amendment only by a wntten contract srgned by both Buyer and Seller, or their . -

" not cause or suffer pnor 10 the date of Closing, any ltcns or encumbrances to be filed agamst the ]
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Sener shall nonfy Buyer pnor 10 closmg of all pendmg pubhc works projects on the le ~
'ane ot' whxch Seller is aware, Sel!er shall pay the raJlroad's share of the cost of whatever work . -
| is perfonned on pcndmg publ:c ‘works pro;ects before the date of C!osmg, and Buyer shall pay - |
. ._the raxlroad’s shaxe of the cost of whatever work is perfermed on these pro;ects after the date of ' ‘

_Closmg Any payrnems recexved by Buyer or. Seller from any govemment body for a pendmg

- pubhc works prOJect shall be appomoned on the basis that Seller shall Iecewe that share of the o -

o 'payments apphcable to work performed on these pTOJCGﬁS me © date °f Closmg, and Buyer -

o shal} recen/e that share of the payments apphcable to work performed on these pro;ects aﬁer the -
--date of Closmg |
- f1 2 Closing. .

Fe

(a) The closmg of tlns transactlon shall occur on May 31, \1999 or an earhcr date

-.mumally agremble to the parnes (referenced herem as’ "Closmg") . o _ R
-(b) - At Closmg, Seller shall dehvcr to Buyer the followmg documentS‘
o ‘(1) A sufﬁcaent number of ongma] counterpans of executed Qunclznm Deeds to the o

.le Lme in exact form as the thclaxm Deed attached herelo as E.xhxblt B, to_
;

o cnable Buyer 10 fill an ongmal thclann Deed in each'¢ounty in which the real
B propeny compnsmg the Raxl Line is lomted, - ,
(2) _An exeguted Bill of Sale in exact form as the Bxll of Sale atiached hereto as
o ExhibitG; | |
@ ‘A'eo_py of Sel!ee’s Articles of Incorporation end By-Lan-;; and |

v
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@ - An opuntm of counscl for Sel!er to Buyer with r;:spect 1o thosc m:ms reprcscnted

by Seller 10 Buycr m Paragraphs 4(3)(1), 4(3)(2) 4(a)(3) 4(a)(4) 4(a)(5) and

. 4(a)(8) of thxs Agrcement. ; ‘ ‘ . A '

'(c] At Closing, Buyer shall dehver to Seller

m A copy o’f Buyer s Amcles of Incorporahon ‘and By-Laws

) A Cerhf cate of Insurance cstabhshmg that Buyer has cﬁ'ccnvc lxabxhty msurance o

| mcetmg the reqmrements of Paragraph 16 of IhJS Agrecmcnt' and
: '(3)_ : 'An opuucm of counsel for Buyer to Seller thh rcspect to-those iterns- rcpresented |

“by Buyer o Sellr in Paragraphs 4(b)(1) 402), 4(b)(3), 4(b)(4) A@bXS) and
'4(b)(7) of this Agreement. | '

(d) At Closmg, Buyer shall dchver to Sel]er the purchase pnce as set fonh in Paragmph

: .‘-2 of this Agreement.

12. Prorapo‘n.'
(z.x),'. 'Prc'paid rent'als' 'milities and other income or fccs atributable to the co'z.xtracts-
related to the le Line that are bemg a551gned under Paragraph 1 of ttns Agreement, shall be
» proratcd betwecn Seller and Buyer in such manner as to allocate to Scller all income reccwed, -

;',
; and all cxpenscs mcurrcd, on Or pnor to thc date of Closmg, and to al]ocatc to Buycr all mcome

_ “' recewed, and expenscs mcurred, after the datc of Closmg | .

B ®)  Seller shall bé mponsxble for all real estite taxes apphcable to-the Rail Line for

- thc calendar year 1999. Buyer shall be rwponsxble for all real estate taxes apphcable to the Rail

- Line commencing on and followmg ca]_endmj yw}_OOO. .

N
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130 lnterchang‘ X

: (a)-' Buyer and Seller shall mterchange ratl frclghl cars and equxpment to and from each

other at Seller 'S Lower Lubbock Yard Seller shall have the. nght to change the locatton at wlnch
such mterchange occurs wrthrn the Lubbock, Texas area, tf Seller reasonably deterrmnes that
B such change is necacsary for operauonal purposes Such mterchange may mclude tracks
. desxgnated by Buyer on Buyer s property as mutually ag:reed between both parties. Interchange .
between Buyer and any party other t.han Seiler wrll not be perrmtted at any locauon along the’
le Line other than at Seller s Lower Lubbock: Yard The trackage upon w[uch such mterchangc :
- takes, place shall be referenced heremaﬁer as "lnterchange Track” Buyer wrll block traﬂ‘c for |

mterchange with Seller in accordance wrth written mstructrons to be ﬁnmshed by Seller.
B tb) Cars and thelr contents dehvered by one party to the other on an Interchange ’I'rack
shall be deenied to be rn the possessxon of the recewmg party as of the tnne they are placed on
) : - Lhe Interchange 'l’rack and uncoupled from the dellvenng party s train or engme, except that if
| -any “such car is réjected by -the-rece‘wmg party under the {ntetchange ‘Rules of the Assocxatxon of
Amencan Ratlroads ( AAR") or any. successor rules, the refused car sha.ll be deerned to.remain

ln the possessron of the. dehvermg party unul that car is accepted by the recemng party

L 1__4. ' Car. Hire-Costs: |
“In connectron with all loaded a.nd empty rail eqmpment movmg | in rarl l'retght

c transportanon service to or from the Ratl Lme and mterchanged between Buyer and Seller on an_
- Interchange ’l'rack, the party in possession of any car shall be responsrble for all car-hiré costs,
' per diem expenses and mxleage allowances payable wrth respect to such car, for any per dxem

'.',.54

charges for trailers or contatners carned by such car .and for any eqmp'ment use charges

21
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' L Buyer;s a_hne haul carrier, the parnes acknowledge that for purpose of car hxre only, Buver wﬂ]

. 'iapplicaﬁle' te"a'x'ly -'RoadRailer eq{xiprfxent 61' similar c'arléss' intél:modal technolog)-r' Al'lheugh SR

e be ehgxble for treatment asa tenmnal switch camer ennt!ed 10 transfer of car r hire Uablluy for' |

' ) up to’ 96 hours vmhm the prcmsmns of Ca.t ere Rule 5- watclnng Car Hne Bxpense Recovery, B

B as set forth in the Code of Car Hn'e Rules admunstcred by tbe Assomatmn of Amencan )

"_mamtenance of way eqmpment.

.on an Interchange 'I‘rack as needed by Buyer for raJl servxce to-or Irom facxhtxes on or along the.

Raﬂ Llne on a non-dxscnnnnatory basxs between Seller s car needs on s:mzlar rall hnes and

responsiblhty of Buyer to. provxdc all locomotwes frexght equlpment for local traffic, and.,. '

15, Liability Insurancc,

(a)i For so long as Seller‘ c_oﬁducts.any activities.on an)' portion of the Imerchenge ‘Access

. Line, Buyer shall maintain av-c"omprehensive general forh' of insurance ‘covering liability in

-«

. cormechon wuh any of Buyer s activities or operations on or near the Interchange. Access Lme,

| Employers Lnablhty Act Llablllty, A'BIH of Lading and Foreign Rollmg Stock Llabxhty, i

-occurrence, and $4 millicn in the aggregate; and (ii) policy terms shall not exclude or limit, in

' Raxlroads Scller sball make xcasonable eﬁ'orts to make frexght cars avzu}ablc at Bnyer s request _ S

. _Buyer s car needS' howevcr, Seller makec no guarantee ef eqmpment :mpply to Buyer. It'xs the .

_mcludmg ‘but not lumted 10 Public Llablhty, Personal Injury and Property Damage, Federal

¢ \ll.v:

V'Contractual anbt_hty,,vmh -such‘lumts, deductibles and exclusmqs as Seller may agree are

: satisfapiory, provieled however, that:, .(i) such limits ‘shall not be less than $2_z£x_illion per

connection with any of Buyer’s or Seller’s activities or operaﬁops on or near the Interchange -

Access Line, coverage where activities or operati&hs,jare near railroad tracks. Seller shall be

22



. pamed as an ADDIT]ONAL INSURED on’ such hablltty msurance poltcy- Snch habthty T‘.
j 'rmnrance must be purchased from an insurance company Jicensed to do busmess tn~Texas and
| taosscssmg a current Best s Insurance Gmde Ratmg of B and Class X or better '
| . () Buyer shgll provrde to Seller ewdencc of Buyer 5 habtlrty tnsurance coverage at
L ~'.Closutg, with coptes of its insurance pohcxes and any amendments as soon as they are avarlable
and with evrdence of contmued insurance coverage on Ianuary 1, and" July l of each year.

Buyer s fatlure to provrde such evrdence shall enutle Seller to purchase such lrabthty insurance, '

. j“ 'and wrthhold from the dtvrsxons payment forwarded to Btryer the cost of thrs insurance.

Buyer and Sel]er agree that, thh respect 1o all current and future tmﬁlc ongmatmg or

.termmatmg on or along the Rall Lme and mterchanged bctween Buyer and Seller at Lubbock, IR

F
< -,

| Texm for mnety—mne years followmg the date of Closmg, Seller shatl have authonty to estabhsh '

T 'through routes and oﬁ'er through fretght rates vra through routes mvolvmg both Buyer aﬁd Seller .
| - with mterchange between Buyer and’ Seller at ~Lubl:roc:k, Texas Buyer shall not 1mpose a
‘ surcharge upon this trafﬁo wuhout the pnor written consent of Seller which consent shall not

‘ - be unreasonably wrthheld. For these mnety-nme years, Seller shall specrfy Junettous and routes

\l\'z

) for all traffic, eﬁ'ectrve the day followmg the date of Closmg For this; same mnety-mne Years, :
. followtng the date of Closmg, Buycr automatmally concurs m all’ such through rates-established
by Seller, whether for present or future frerght traﬁlc, S0 long as Buyer shall receive for

' ‘transportmg the trafﬁc the division of revenues that is set forth in Paragmph 17(a) of thrs.
Agreement.-

i
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17, . DIVISIOD 'of ~Revenue'

,) PR . '(a) s Buyer and Seller agree that for so long as Seller establxshes through frelght rates'_ :

' 'for mlerlme frcxg.ht uansponanon service mvolvmg both Buyer and Seller, the lhrough revenue‘ L

accrumg on all existing. and future carload u-aﬂ'lc movements mtetchanged between Buyer and -

- Seller at Lubbock, Texas, to or. ﬁ'om exxstmg and fmure ra1l desunauons or ongms on or along K

. ] the ‘Rail Lme, shall be divided betwecn Buycr and Seller on the fol]owmg basxs

(.1)' For each carload of frelght that ongmates or temnnates on the Rail Lme and is.

mterchanged between Buyer ancl Seller at Lubbock, Texas bxlled ina block of 27

' ,or more cars for an mdwxdual slnpper or- recexver ‘Buyer shall receive $40 00 per.- s

car from Seller

. 2 - Except as provxded in subparagraph (3), below for each carload of frelght that

ongmates or termmat& on the le Line and is mterchanged between Buyer and

. Seller at Luboock, Texas, not ‘billed m ‘a bloclc of 27 or. more cars for an
individual slnppct or rccewer Buyer shall recéive $125.00 per car from Sellcr |
- (3) Commencmg as cf January 1, 2000, should the number of carloads of frexght
: 'ongmaung and terminating on the Rail Lme, mterchanged between Buyer and ;fv
Seller at Lubboclc, Texas, and not bllled in blo_cks of 27 or more “cars. for- an
".individua_l sbippei' or r.eceive_r e)'ceeed.3,30_0 carloaoo in any calendzr ~year, Buyei'. - '-
‘ ;ball‘receive‘gllS.OO per car .frol:rl Seller for each carload eolnxuequng Awim car
13,301 for the duration of that calendar year. | |
Fozl'. om-.poseéi'of.corupuﬁng the divi_sion Aof reve,_riue ae( forth ab_m_re, 't_wo loaded trailers or

w

containers in intermodal service shall count as oné carload.
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i ®) - For all current and ﬁJture trafﬁe ongrnatmg or terxmnanng on.or aleug the Rarl. |
/ | B . Line, and mterchanged between Buyer and Selfer at Lubbock, Texas, for- twenty—ﬁve years
o .'followmg the date of Closmg, the dmsrons set forth m Paragraph l7(a) shall -be adJusted. |

’ annually, cornmencmg as of January l 2001 based on 50% of the mc,rease or decrease between :

' the fourth quarler of 2000 compared to. the fourrh quarter of 1999 in the Ral] Cost Adjustrnent: ‘

‘ '=. ) Factor, unacljusted for produenvuy, as publxshed by the Assocxatron of American lemads (or RS

. ‘1f it ceases to be used some sumlar rarl cost mdex) and thereaﬁer as of each January 1 based -

on .50% .of the .merease or decrease i in J.he R-all Cost.Adjustment Factor‘m tl:e, fourth quarter of |

the inunedi'ately ;oréeeding year compared to tlx.e fourth-quaner of the y'ear befere tlrat. However, L

t.m no event will Buyer s dnnsxons be reduced. to a level less than the ameunts specrfred in

. . subparag;raph (a) of tlns Paragraph 17

.(c). _ Nothmg in thrs Agreement shall preclude SelIer and Buyer ﬁ'om negouatmg and

mutually agreemg to drfferent dmsrons than those spemﬂed in tlns Paragraph. Dwisrons of
revenue shall be pa.ld by Seller only where Seller is enutled to recerve lmehaul revenues for a
slupment Buyer shall not rmpose any surcharge or any addmonal ot increased charges to

sluppers without Seller’ s written consent, whrch consent shall not be unreasonably thhheld

>

- Buyer sball cnnsider for enrplpy'ment. those of Seller’s ernployees who want to work l’or

-Buyer on tlre. te’rrns and cdndit.ions of emr)leymenr that- are offered by Buyer, at Buyer’s sole
;.drsereuon. Buyer shall nge pnonty hiring consxderauon to employees of Seller who work on
e the Rail Lines and are represented by the Brotherhood of Mamtenanee of- ‘Way Ernployees Any

such individual who Buyer in i‘ts,sole.discretion determ_ines to be qualified for ajob that Buyer

o5
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N

-
-

of Maxmenance of Way Employees umon orgamzmg effort.

-movements per year of Buyer s locomotlves between the Rail Lme and Slaton, Texas for

or before the date. of Closmg Seller shail assess’ and collect all charges due for all swuclnng

: has'.aveil.al:le‘ sl1all be- ‘offered such job: l.))} .‘Buye‘r on the terms and conditions théx' Buyer e

o

estabhshes, mBuyer s sole dxserenon —Buyer promptly shall nonfy Seller of the name.of each:
of Seller s current employees who - Buyer offers to hire, and also the name of. eaeh of these.'.. .

' _employees who Buyer actually hxres Buyer shall assume a neutral stance in any Brotherhood

"19 TransferofOoeratnons o o o o

All rail operanons on the le Lme shall be transfen-ed from: Seller 10 Buyer at 12 01 am.: -

- -on the day followmg the date of Closmg Upon reasonable advance noucq provaded by Buyer .
S o Seller, prior'to the Closmg Seller will swm:h up to two of Buyer s locomonves from Buyer s
. afﬁhates in Slaton, Texas, and in Oklahoma, to the Raxl Lme at no charge to Buyer Followmg -

. _the date of Closmg, Seller wﬂl perform {at no eost or eharge to Buyer) up' to two svntch

= .

~.loeo,motwe, mmntenarlce purposes.

20. Colle_e_tlon of Revenues
-~ (a) Seller shall subrmt frexght bllls or mterlme settlements for and shall colleet, all - -

'revenues dus for movements aver the Rzul Lme of all slnpments moved over the:Rail Lme, oo’

:‘w

" services performed on the Rail Lme on or before the date of Closmg Seller shall assess and ‘
. collect all demurrage and rmscellaneous charges relating to car supply . and- other semees.

‘ ~perfonned on the -Rail Lme on or before the date of Closmg

(b) Exeept as otherwrse prowded by frelght tmnsportar.mn contmcts, all shipments which

move to, from or v:a. the Ra1l Line that are mterchanged between Buyer and Seller after 12 ot

- 26
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7 an. on the day following the date oi" Closing, and wﬁieh are rhéde under fates’ and foutes -

. estabhshed by Seller.as set fonh n Paragraph 16 of ‘this Agreemen‘t‘, shan_be settled between :

- Buyer and Seller on the basm of a modxﬁed Juncnon sctdement plan, wuh Seller paying dms:on

S of Tevenue. payments 1 Buyer ona weekly bans wuhm ﬁve workmg dhys followmg the date on - )

wlnch Se!]er issues the revenue waybxll for the movement Seller shall subrmt frexght bxlls for,

B and sha]l collect all revcnues due for, shipments ongmatmg or termmanng on the Rail Line that .

" are mterchanged betwecn Buyer and Seller, mcludmg all prepmd slupmems that ongmate onthe -

o le Lixe; and all collect slupments that termmate on the le Lme except for shxpments where' _

: Sellerdoes not recewe lme haul revenues Seller has the nght to g,rant, or refuse to grant, cred\t

'to any customer on the Rail Line concermng any s}upments routed to; from or via the Rail Lme

' _that are mterchanged berween Buyer and Seller Buyer shall assess: and collect all cha:ges due

o for all svmchmg scrv1ces pcrfom:ed on the Rail Line at and after 12:01 4.m. on the day followmg .

~.-the date of Closmg Buyer shall assess and coUect all- demurrage and rmsccllancous charges

relau,n_g o car suppl_y and ,othcr services perforrned on the le Line at and after 12:01 a.m. on .

' the day following the date of Closing.

21, - Transfer of Liabilities; Pay

- For the permd before and mcludmg the day of Closmg, Seller shall be rwpoumble for

(2) all common carrier raxl operatmm mcludmg car supply, on the Rail Lme, (b) any frelght loss

' \I\'-! .

: and damagc claims attributable to raxl operauons over- the Rail Lme a.nd (c) all car hire and car -

' .mileage allowance payments relatin‘g to rail operations over theRa»il Li'ne. Atand _after 12:0lam.

on the day following the date of Closing, Buyer shall be responsible for: (d) all cormmon carrier

wh

rail operations, including car supply, on the R'ail'I'..ine; (€) any freight loss and dam%e'clallims .
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- annbutable o razl operatmns over the le Lme and () all’car hire and car rmleage allowance - .:

’ . paymemsrrelanng to rail opcranons over the Raxl Lme_
' '22. Electromc Data Intercbang e

thm 30 days followmg the date of Closmg, Buyer must have the ablhty 10 send and -
o .recewe eIectromcally waybllls advanced cons1sts and bes of ladmg, as wel] as Traln 1 reports '

and passmg/p!acement repornngs for performance purposes Transacuan reportmg should be at

' lndustry standard Ievels or one level behmd.

23 Assxgnment of Frexg]_gt Tranmrtatlon Contracts

The parhes agree that, notvmhstandmg any other pro'nsmn of \}us Agreement, the only B
frelght transportatxon contracts to be asmgned by th1$ agreement are:. (a) ﬁ-exght transponauon -
contraets that apply 10 trafﬁc movmg to or from facllmes on Qr along the Rail Lme or (b) fne:ght

N transportanon contracts thh or mvolvmg shxppers or receivers that have Tacilities on or along the

~ Rail Lme and wluch WOu.ld apply to one or more shlpmems to or from a facxhty on or along the = - |
Rail Lme Seller agrees to send on n the date of Closmg to each slupper (or eonsrgnee‘) and each
‘ ra.llroad who is a party to any ﬁ'exght transportanon contract mvolvmg any emstmg or potentxal.’ g
_ frelght traﬂic movement to or from any rall ongm or destmanon on the le Line, a Nonce of
- ASSIgnment, adwsmg those parnes of the followmg (a) the occurrence of this sale; ) the fact 5
' ,"'_' that al] rates and semee {and i in. the case of other: rallroads tevenue divisions) ten:ns in each x
. cont:ract wrll remain the same, and (c) the fact that Buyer w111 replace Seller -as the party- -
responable for all rail service to be performed under the contracts for all movements over all or -

"any part of the Raxl Line. Buyer agrew that as between Buyer and Seller Seller’s actions’in ’

28
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.accordance wrth the. terms of this Paragraph will’ drscharge in full Seller 5 responmbrhty to assrgn .

o frerght transportatxon contracts’ to Buyer

' 24 Agglrcable Law.

Thxs agreement shall be governed by and construed in accordance wlth the laws of the -

. State of Texas

- 25. Effect of Wawer. S

Any waiver by either Buyer or. Seller or fmlure of exther Buyer or Seller to insist upon -
full and complete performance by Seller or Buyer of its obhgatxons set forth in thrs Agreernent,

" shall ‘not constitute a waiver or release of such party s nght to insist upon full and complete A

o performance of any other oblrgatrons in thrs Agreement, or a waiver or relmse of such party s -

nght to insist upon full and complete performance of the obhgatrons that were wmved or notl .

' I enforced for penods prior to, or followmg, the wmver or farlure to Insist 'upon full and complete

performance This Agrcement shall be amended or modlﬁed only by wrmeo agrcemcrit srgned'

_by the parties hereto.

- 26. Notices.

All notic’es and other communicationsuoder 'this Agreement shall be in writing and

-deemed properly served if dthered by hand ‘to the party’ addressed or, 1f marlcd, when reeewed .

J}h‘ -

by the United States Postal Servrce in regrstered or certrﬁed mail, postage prepaid, or, 1f sent by

a national overmg,ht service, when received by the carrier service in a prepaid marler, return

1

receipt requested, addressed as followst '

Seller: Mr. Jerome M. Johnson
' Assistant Vice President - =
" Shortline/Interline Development ; '
- The Burhngton Northern and Santa Fe Railway Company

29
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R

" 2650 Lou Menk Drive.

. Fort Worth, Texas 76161 .+ )
_ Buyer:- _.'- Mr. Larry D Wiséner > B
-+ . PresidéenManager : - .
South Plains Switching, Lli Company
-P.O. Box 676

. " Slaton,- Texas 79364

' "Elther party hereto may changc its- address or addrcssce to. whxch notlces are to be glvcn by ST

. prowdmg written notice of the change to- the othcr party

227, Conﬁdcnnahg

Except to the extent that the tcrms of t}us Agreement are reqmred to be dxsclosed by the ST

o -;S'I'B by order .of any court of compctent Junsdlct;cm orany gow:mmental agency, or by partxcs
E xnvolve,d in ﬁnancmg thxs purchase each party to thxs Agreemcnt shall not dlSGlOSC the contents
" 'of this Agreement to any other party w1thout thc pnor written consent of the othet party to thxs
E Agrcemcnt. Any party who leams of any of the tcrms of tlns Agreemcnt shall be rcqmrcd by
the party to tbxs Agreemcnt who 15 dxsclosmg thc mformatxon not to dlsclose those terms to any
. other party thhout the prior Wntten consent of both partxcs to this Agreement.

28. En’ure Aggeement, Integratlon of Agl_'eement.

ThlS document, together with all F.xhlblts attached hereto consmutes the entue agreemcnt

ﬁ .

'between Buycr and Seller relatmg to thxs transactmn Any othcr pnor or contcmporaneous B

'

- agreements, 'undcrstandmgs, rcprescntauons or statemems, whcthcr oral. or wntten, relatmg to tth

' transachon are mcrged Kerein. 'ﬂ)c headmgs and tztlcs to provxslons in thIS Agreement are for

* convenience only, and shall not bc decmed to modlfy or aﬁ'cct the nghts or dunes of Buycr or

Seller. All nghts and obhganons of Buycr a_nd §ellcr set forth in thxs Agn;emcm, or in any

e

Exhibit attached hgreto, are integral parts of this Agreer_nent. The consideration inducing Buyer

. and Seller to enter into this Agreement includes all of the cdmmi_tmcnt."; by Buyer 10 Scllt;fr,' and

30



o by .Scl"_lér to.éu‘yer,_ as set fort}i._ in this 'Ag’reemcnt, inclﬁding terms’ sét '-fo.r_th in the Exlu’bns s Py

L ITitle Semorce

s agrecment 25 of the thu-d day of May, 1999.

: battnched' hg:fqlo. ]

PR .
]

l'N WITNESS WHERBOF authonzed reprcsentauvcs of the pames have exccuted tlus

-t

SANTA FE RAILWAY COMPANY

* Merch dxse B mws Umt .

N i

31

A4

" THE BURLINGTON NORTHERN AND -~ ° SOUTH PLAINS SWITCHING, LTD,Co<
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| EXHIBIT B’
.,Q_UITCLAI‘IVI.D_EED-W '

-

THE BURLINGTON NORTHERN AND SANTA FE: RAILWAY COMPANY a 4' .
Dclawarc corporanon Grantor for Ten and n0/100 Dollars ($10 00) and othcr good and
'.valuable consxderanon to- xt duly pa1d the rccelpt whereof is hereby acknowlcdged dm by
"thcsc pn:scnts REMISE RELEASE and QUITCLAIM wnhout any covenams of warmnty )
‘3'.') o ‘-whatsoever and mthout recourse to thc Gramor its succcssors and assxgnees, unto. SOUTH
. | . PLAINS SWITCHING L'I'D COMPANY Grantee its succcssors and ass:gnecs, forever al]
: of its all the nght,. ntlf: and ;nte;est, if any, in and_ to-a certain _s}np or pa:ccl‘of land Iocatcd_ n
-i]ine'C.bunty éf Lubbock 'Tc)‘cas as descn'bed in-detail in Attachment 1, Q:tached hereto.
) - SUBJECT however to all exzstmg interests, including but not lumtcd o all rcservanons, ‘_;
' .‘nghts-of—way, &semems and other encumbranccs of record or othcrw1sc .
| EXCEPTING AND RESERVING unto Gramor ns successors ax;d assxgns, all of thc "
coal oil, gas, casmg-hcad gas and all orcs and mmerals of every kmd and naturc, including sand
z_md gr.avelv underlying the surface of the premises herein conveyed, }ogether with the full nght,‘ .
bfiyilege and license at apy and all umes to cxplor','é‘: or drill for a.nd to protect; conserve, mine,
take, remove and market a'ny< and all such products in ény manner whig:li will not darﬁage.
N ' . -'1-_
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. "suu'cturcs on lhe s}urface of the prcmi,scé ‘herein convéy'ed, or utucﬁsoncbly imerfer'e ;Wilh dm nse. :
‘of such premlscs logether with ‘the nght..of access.at all times to-exercise thcse nghts

| ALSO RESERVING untp Grantor its successors and a551gns any and. au water nghts

- ' '.and the exclusrve nght to dcveIOp and take water by any means, and 0 all appropnanons

| | pnonues, perrmts and certificates whrch are appurtenam to, assoclau:d wnh usod upou ﬂowmg
.' ovcr undcr, or lyrng on, .m or undcr thc premises hercm convcycd and an cxcluswc pcrmaucm :

eascmem 10 construct,: mstall Operate replace, rework. :econstruct rchabthc and mamtam' .

g g .. any-and a]l watef dwersxon production and transportauon stmcturcs, cquipmem' impr’oveme(,ms. :

: and _plpmg, a.nd ‘to construct mstall opcratc and mamtam watcr pumps and bydroelocmc'.'

. generation equlpmcnt necessary, convcmcnt or related to lhc producuon transponauon or

. dehvcry of waier from -on, under or across the' prcrmscs hercxn convcycd Logclhcr with thc :

g nght of dccess. at afl um& to exerczse Lhcsc nghts

ALSO RESERVING onto Granlor 1ts successors and assxgns an cxciusxve pcrmancnt .

: _'cascmem for construcuon. recorstrucuon. mamtenancc use and/or operanon of one or more . .

. ‘pxpelmss or fI t'bcr opnc commumcauon lines, facilities and appuncuanccs in, undcr across along o "
and through au or any portion of the prcmiscs hercm conveyed including the nght for Grantor
'.'us successors a.nd asmgns, or any of its' hccnsces, to cnter dlStL'lIb thc surfacc and occupy the'
. prcrmsw berein to be conveyed for puxposcs of construcung, rcconstmcung mamtammg, using.
«andl or Opcratmg one or more pipelines or ﬁbcr opncs ‘communication lines, factlmcs and
‘ appunenam in, under, across, along a.nd through all or any pomon of the premises herein to.

be convcyed provnied however, that all acuvmes in the exercise of these rights shall bc

performed in a manner which will not damage-.sﬁ-ucmrcs on the surface of the prez_mses herein

2-



<y

R '«hcreto. on the v day of _ . 1999.

o conveyed and that Gramor shall noufy Gratee | in advance of any such entry, and shall enter .

and occupy sﬂch prermses in a rnannc[ whxch does not unrcasonably mtcrfcrc wuh-Gramee 3 use :

OfS\lChprleSCS . . SRR

. TO HAVE AND TO HOLD thc same unto Gramec 1ts succ&csors and asngnccs,

forever

IN “WITNESS WHEREOF, Grantor has caused s ins&umcm to be signed by ixé

_ authonzed representauve, attcsted by its Asswtant Secretary and its corporate seal fo be afﬁx:d :

. - THE BURLINGTON NORTHERN AND
.. SANTA FE RAILWAY COMPANY .

J

, Tiﬂe:

By -
Asswtant Sccretaxy e

CA
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STATE OF TEXAS °

" COUNTY OF TARRANT :

et N oS
2

.

On this ____dayof. | - - , 1999; before me, the ﬁhﬁérsigncd htharyPubiic R

in anid for the State of Texas, duly comxmss:oned and 'sworn, personally-appeared Douglas J. ~ - ;

Babb, Senior Vice President Merchandise Business Unit and an Assistant Secretary, respectively,

' _ of The Burlington Northern and Sarita Fe Raﬂway Company the corporation that executed the

" foregoing instrument, and aclcnowlcdgcd the execution thereof to be the free and voluntaxy act

* and deed of such officer and the voluntary act and deed of said corporation; for the uses and

purposes therein mentioned, and on oath stated that they are authorized to execute the foregoing-

. mstmmcnt and that the scal afﬂxed in the corporatc scal of said corponmon

Wimeéss my hand and official seal afﬁxcd the day ax_xd year first aboyc written.

v

" Notary Public

. u“!

My commission expires:

b T
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: -Attachx_ncht‘ 1

T -"[p‘mpeny'.desé:riptioh]. )
.. 1obesupplied - -
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s MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY .

OF THE MATER.IAL OR’WORKMANSI-HP OF A.NY OF THE PROPERTY; OR THE

: CONPORMITY OF ANY OF THE PROPERTY TO ITS INTENDED USES SELLER SHALL h

o 'NO'I’ BE LIABLE TO BUYER FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES_

. h(INCLUDLNG STRICT LIABILITYIN TORT) WHICH IS RELATED INANYWAY TO TI-IE -

DESIGN CONDITION QUALITY SAFETY MERCHANTA.BILITY OR FI'I'NESS FOR

_ANY PARTICULAR PURPOSE OF ANY OF 'I'HE PROPERTY CONVEYED BY -

DELIVERY OF THIS. BILL OF SALE ORTHE CONFORMITY OF SUCH PROPERTY TO. .

ITS, IN'I'ENDED USES SELLER COHVEYS TO BUYER, AND BUYER BY

ACCEPTANCE OF SELLER S DELIVERY OF TI-HS BILL OF SALE, HEREBY ACC’EPT S ' .

“ALL PROPERTY CON’VEYED BY DELIVERY OF THIS BILL OF SALE N "AS IS

WHERE IS" CONDI’I’ION AND SUBIECT TO ALL LIMITATIONS ON SELLER S

RIGHTS INTEREST AND 'I'ITLE TO SUCH PROPERTY.

IN WITNESS WHER.EOF Seller has caused thls BIII of Sale 1o bc chcutcd by its duly

authonzed representative on this day of ., 199%.

“THE BURLIN.G'I‘ON}NOR"I’}ERN AND
" SANTA FE RAILWAY COMPANY

By:
Tite:

T



;-BILL OF SAJ:E_'

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY :
( Scller ) for and in consxderanon of prolmses made by SOU‘I'H PLAINS SWI'I‘CHING LTD
' COMPANY ( Buyer") to purchase all of Scllcr s interest in thc ml line scgmcnts identified in
" the Agrecmcnt for Sale of Certam Assets Rights and Obhgatxons of Tbe Burlmgton Nonhem )
and Santa Fe Railway Company To South Plains Swm:hmg, Lad.- Company, dated as'of May 3. .
. | 1999 (wluch propeny is hercmafter referenccd -as "Rail Lme"), hcrcby sclls grants and convcys

to Buyer, and Buycr § SUCCESSOrs and- assignees, alI of Scllcr s nght.s interest and ntle, to the -

followmg propeny consntutmg the Rznl Line, S\JbJ ectto all hmxtatmns on Scllcr 5 nghis mtercst . -

n and ntlc to the followmg propcrty

All raxl ues spxkcs tie platcs rall anchors turnouts bndgcs culvcrts 31gnalhng . |
equlpment and other suppomng strucmres ballast, othcr track matcnals and supphcs and the
mctal depot at or ‘Dear the Old BN Yard (excludmg (1) any and " all vehxcks m:umenance ’.

' - equipment on wheels radios, and computer eqmpment and (2)ifa noncc ‘of interim traxl usc
| is ﬁled and acccpted as to the Rail Lme or if trail use is xmplemcmed dunng ‘the abandonment 5’
or dnscpnnnum_procms, also -excluding all bndges. gulvens and bndgc suppqrt strucmrtj.s) ghat
.on thc date of dxis Bill of Sale are présent od thc real, property comp.n'sing the Rail Lme,
whethcr on that date thcy are installed or umnstalled |

SELLER HZEREBY DISCLAIMS ANY REPRESEN'I'ATION OR WARRANTY

WHETHER EXPRESS OR IMPLIED ASTO 'I'HE DESIGN. OR CONDITION OF ANY OF

THE PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE, 178

-1-
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- AGREEMENTS TO BE ASSIGNEDIN PART . A

’ TO BUYER

- [T6 be furnished] --

EXHIBITD .+

iR TH



